———— - — —_—

United States Gourts
Southern DF i.stLréat of Texas

tichas) 8L, Willsy, GAE5S

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS

HOUSTON DIVISION
MARK NEWBY, et al., Individually and On  § Civil Action No. H-01-3624
Behalf of All Others Similarly Situated, § (Consolidated)
Plaintiffs, g CLASS ACTION
Vs. g
ENRON CORP., et al., g
Defendants. g

SUPPLEMENTAL BRIEF IN SUPPORT OF AMALGAMATED BANK'S
EX PARTE APPLICATION FOR PARTICULARIZED EXPEDITED DISCOVERY
FROM DEFENDANT ARTHUR ANDERSEN
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On January 11, 2002, plaintiff Amalgamated Bank filed before the Honorable Lee H.
Rosenthal its Fx Parte Application for Particularized Expedited Discovery from Defendant Arthur
Andersen LLP to Preserve Evidence. That motion was made based on the admisston of Arthur
Andersen that, in recent months, Arthur Andersen employees had destroyed a "significant but
undetermined” number of documents and electronic evidence related to the Enron engagement. On
January 14, 2002, Florida State Board of Administrationand New York City Pension Funds, recently
aggregated plaintiffs, filed a very similar motion. For the reasons set forth in plaintiff
Amalgamated's ex parte applicationand herein, Amaigamated requests the Court consider its motion
on an expedited basis.

Since Amalgamated filed its ex parte application for expedited discovery from Arthur
Andersen, Arthur Andersen has made further damaging admissions regarding the willful destruction
of Enron engagement documents. In a January 15, 2002 press release, Arthur Andersen stated it will

fire the lead partner on its Enron engagement, place three other partners responsible for the

engagement on administrativeleave, and relieve four Houston-based partners of their management

responsibilities. See Ex. A. Arthur Andersen further admitted, among other things:

[T]he firm discovered activities including the deletion of thousands of e-mails and
the rushed disposal of large numbers of paper documents. These activities were
on such a scale and of such a nature as to remove any doubt that Andersen's
policies and reasonable good judgment were violated.

Although the firm is siill working to collect all the facts, it has learned that
at the direction of the lead partner an expedited effort to destroy documenis in
Houston was undertaken. The effort was initiated following an urgent meeting the
lead partner called on Oct. 23 to organize the expedited effort to dispose of Enron-
related documents. This meeting occurred shortly after the lead partner learned that
Enron had received a request for information from the SEC about 1ts financial
accounting and reporting. This effort was undertaken without any consultation with
others in the firm and at a time when the engagement team should have had serious
questions about their actions....

Most of the activity to delete e-mails and discard desk files and other
documents took place in the days following that meeting.

Id. (emphasis added).
Immediate action 1s necessary to preserve evidence critical in this litigation. For the reasons

set forth in Amalgamated's ex parte application and the reasons set forth herein, Amalgamated

requests the Court order Arthur Andersen:




(1) make available witnesses with personal knowledge to answer the limited oral
examination topics delineated in Amalgamated's ex parfe application;

(i)  produce two limited categories of documents; and

(ii1)  preserve all relevant electronic evidence by depositing in the Court's registry
mirror-image copies of computer hard drives or other electronic data.

DATED: January 15, 2002 Respectfully submitted,
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DECLARATION OF SERVICE BY MAIL

I, the undersigned, declare:

1. That declarant is and was, at all times herein mentioned, a citizen ofthe United States
and a resident of the County of San Diego, over the age of 18 vears, and not a party t;:s or interest it
the within action; that declarant's business address 15 600 West Broadway, Suite 1800, San Diego,
Califorma 92101,

2. That on Japuary 15, 2002, declarant served the SUPPLEMENTAL BRIEF
IN SUPPORT OF AMALGAMATED BANK'S EX PFPARTE APPLICATION FOR
PARTICULARIZED EXFEDITED DISCOVERY FROM DEFENDANT ARTHUR ANDERSEN
by depositing a true copy thersof in a United States mailbox at San Disgo, California in a sealed

envelope with postage thereon fully prepaid and addressed to the parties listed on the aitached

Service List,
3. That there is a regular communication by maijl between the place of mailing and the
places so addressed.

I declare under penalty of perjury that the foregoing is true and correct. Executed this 15th

\ide ) B

VICKI . ROGERS

day of January, 2002, at San Diego, California.
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COUNSEL FOR FPLAINTIFF (5)

2tuart L. Bermsan
SCHIFFRIN & BARROWAY, LLP
Three Bala Plaza Easit, Suite 400
Bala Cynwyd, PA 15004
610/667-7706
610/667-7056 (fax)

Alfred G. Yates, Jr.

LAW QFFICES OF ALFRED (.
YATES, JE.

512 Alleghsny Building

429 Forbes Avenue

Pittsburgh, Pa 15218
412/391-5164
412/471-1033 (faat)

Christopheyr Lovell
Robert Rodriguez
LOVELL & STEWART, LLP
500 Fifth Avenue, Suite 5800
New York, NY 10110
212/608-1900
212/719-4677 (£asx)

Petexy D. Figschbein

LAW OFFICES OF RPETER D.
FTSCHBEIN

777 Terrace Avenue, 5tCh Floor

Hasbrouck Heights, NJ 07604
201/288-8220
201/288~8208 (fax)

Michael J. Pucillo

BERMAN DEVALERIO PEASE TABACCO
BURT & PUCILLO

Rl5 North Flagler Drive

Suite 1701

West Palm Beach, ¥FL. 33401
B61l/835-9400
561/835-0322 (fax)

James D. Bagklin IIT
BASKIN LAW PIRM
919 Congress Avenue, Suite 1000
Austin, TX 78701
512/381-6300
812/322-9280 (fax)
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Kenneth A, Elan
LAW OFPFICES OF KENNETH A. BELAN
217 Broadway, Sulte 404
New York, NY 10007
212/619-0261
212/385-2707 (fax)

Marg H. Edelson -

HOFFMAN & BDELSON

45 W. Court Streaet

Dovlestown, PA 18801
215/230=-8043
215/230=-87385 {({fax)

Klari Neuwelbt
LAW QOFFICE OF KLART NEUWELT
110 East 5%th Street, 29th Floor
New York, NY 10022
212/583-8B00
212/593-9131 (fax)

Michael Egan

BERNSTEIN LIERHARD & LIFSHITZ,
LLFE

10 EBast 40th Strest

New York, NY 10016
212/779-1414
212/779-3218 (fax)

Paul A. Scarlato
WEINSTEIN XKTITCHENOFF SCARLATO
& GOLDMAN LTD.
1845 Walnut Street, Suite 1100
Philadelphia, PA 19103
215 /545-7200
215/545-6535 (fax)

G. Sean Jeg
FLEMING & ASSOCIATES, L.L.P.
13320 Post Oak Bivd., Suite 3030
gdousgton, TX 97056-3018
T1l3/621~7844
713/621-9638 (fax)
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COUNSEL FOR PLAINTIFFE (S)

Andraw M. Schatszs

SCHATZ & NOQBEL

A30 Maln Street

Hartford, CI' 06106
Ea0/483~-62582
g60/493-6220 (fawx)

Michael D. Donovan
DONOVAN SEARTLES, LLL
1845 Walnut Street, Sulite 1100
Fhiladelphia, P2 19103
215/732-8067
215/732-8060 {(fax)

David R, gcott
Neil Rothstein
James E. Miller
SCOTT & SCOTT, LLC
108 Norwich Avenuse
Colchester, CT 06415
B60/537-3818
B0 /537-4432 (fax)

Thomas B. Bilek
HOEFFNER, BILEK & EIDMAN,
L.L.P.
440 Louigiana, Suite 720
Houston, TX 77002
712 /227-7720
713/227-9404 {fax)

Peter D. Bull
doshua M. Lifshitz
BUOLL & LIFSHITZ LLP
18 E. 41=st Str=etb
New York, NY 10017
212 /2313-6222
212/213-9405 {fax)
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Joe R. Whatley, Jx.

Peter H, Burks

WHATLEY DRAKE, LLC

2323 Second Avenus North

Birmingham, AL 3B5202«0647
205/328=-8576
205/328-9669 (fax)

T W. Desmond
LAW OFFICES OF LEO W. DESMOND
2161 Palm Beach Laks Blwd.
Suite 204
West Palm Beach, FL 334089
Ee1L/712«8B000
561/712-8002 {fax)

Mardg 5. Henzel

LAW QFFICES OF MARC 2. HENZEL

273 Montgomery Avenhue, Sultse 202

Bala Cynwyd, BA 12004
€L0/660~-8000
6L0/660~8080 {(fax)

Vincent Cappucai
ENTWISTLE & CAPPUCCI LLP
299 Park Avenus, 14th Floor
New York, NY 10171
212/894~-7200
212/894-7272 (fax)

Tom A. Cunnirngham

Richard J. ook

John E. Chapoton, Jr.

CUNNINGHAM, DARLOW, Z00K &
CHAPOTON LLP

Chase Towsl, 600 Travis

Suite 1700

Houston, TX 77002
713/285-E500
713/659-4466 (fax)
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Anthony Bologness
Jozhua H. Grabar
BOLOGNESE & ASSOCIATES, LLC
One Penn Center Plaza
1617 JEKE Blvd., Suite 650
Philadelphia, PA 195103
215/814-6750
21%/814-6764 (fax)

Fred E. Stoops, 8.,

RICHARDSON, STOOPE, RICHARDSON
& WARD

GEEE Soutlh Lewiz Avenue

Suite 200

Talga, OK 74136-1010
918/492-7674
918/493-1925 (fax)

James V. Pianelli
Timothy D. Riley
MCGEHEE & PIANELLI, LLP
1225 North Loop West, Suite 810
Houstonn, T 77008
713/864-4000
713/868-9393 (fax)

Thomas W. Sankev
SANKEY & LUCK, LLP
600 Travis 8treet, Sulte 620
Houston, TX 77002 '
713/224-1.007
713 /2237737 (fax)

Paul T. Warner
LAW OFFICE OF PAUL T. WARNER
4265 San Felipe, Suite 1000
Houston, TX T7027
T13/622-7271
713/623-8724 (fax)

Joseph A. McDermott, IIT

LAW OFFICE OF JOSETH A.
MCDERMOTT, IIT

3100 Rachmond Asvenue

Hougton, TX 77098
713/527-9190
713/8527-9633 (fax)
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Roger B. Greenberd

SCHWARTZ, JUNELYL,, CAMPEELI, &
OATHOUT, LLP

Two Hougton Centexr

909 Fannin, Suite 2000

Houston, TX 77010
Ti3/752-0017
713 /752-0327 (fax)

Richard M. Frankel

HACKERMAN FRANKEL & MANEILA

1122 Bissounet

Housteorr, TX 77005
713/528-2500
713/528-2509 ({(fax)

William PFedsrman
FEDERMAN & SHERWOQOD
2926 Maple Avenue, Suite 200
Dallas, TX 75201
214/696-1000
214/740-0112 (fax)

Louis F. Burke

LOOIS F. BURKRE, P.C,.

360 Lexington Avenue

New York, NY 10017
212/682-1700

Charles R. Parker
HILI,, PARKER & ROBERSON LLP
5300 Memorial Drive, Suite 700
Houston, TX 70007
713/868~5581
713/868-1275 (fax)

Sean F. Greenwood

ROBING, CLOUD, GREENWOOD Xk
LUBEL, LLP

910 Travis, Suite 2020

Houston, TX 770Q2
713/650-1200
713/650-1400 (fax)
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®., Paul Yetter

YETTER & WARDEN, LLP
600 Travis, Buite 3800
Houston, TX 77002

713/238-2000
713/238-2002 (fax)

Melvyn I. Welss

Steven G. Schulman

Samuel H. ERudman

MILBERG WEISS BERSHAD HYNES &
LERACH LLP

One Pennsgylvania Plaza

New Yorlk, NY L1L011l8-0165
212/584-5300
212/868~1229 (faw)

Steven J. Toll

Andrew N. Friedman

CUOHEN, MILSTREIN, HAUSFELD &
TOLL, P.L.Li.C.

1100 New York Ave,., N.W.

Suite 500

Washington, DC 20005-3%64
202/40B=-4600
202/408-4699 (fax)

Solomon B. Cera
Steven 0. Sidener
Jogeph M. Barton
GOLD BENNETT CERD & SIDENER LLE
595 Market 3treeset, Sulte 2300
San Francisco, CA 94105

4185 /777-2230

AYE/777~5188 (fax)

Frederic 8. Fox
KAPLAN FOX & KILSHEIMER LLP
805 Third Avenue, 22nd Floor
New York, NY 100232
212/687-1980
212/687~-7714 (fax)
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Darren J. Robbins

@. Paul Howes

James I. Jacohette

MILEBERG WEISS BERSHAD HYNESD
LERACH LLP '

401 B Streelk, Suite 1700

San Diego, CA 82101-5050
619/231-1058
£19/231-7423 (fax)

Jules Brody

Aaron Brody

Tzivia Brody

STULL., STULL & BRODY

¢ East 45thh Street, 4th Floor

New York, NY 10017
212/687-7230
212/490-2022 {fax)

Jeffrey C. Block

- BERMAN DEVALERIO PEASE TABACCO

BUORT & PUCILLO
One DLiberty Square
sozton, MA 02109

617/542~8300

617/542~1194 (fax)

Deboran R. Gross

LAW OFFICES OF BERNARD M.
GROSS, PR.C.

1515 ILwoust Street, 2nd Floor

Philadelphia, PA 12102
215/561~3600
215/561~-3000 {(fax)

Robert M. Roseman

Jay 8. Cohen

SPECTOR, ROSEMAN & KODROFF,
P.C.

1818 Market Street, Suite 2500

Philadelphia, PA 19103
215/496~-0300
215/496-6611 (fax)
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robert IT. Harwood Daniel W. EKiyasner
Frederick W. Gerkens Jeffrey G. Smith
Thomas J. Harrison HOLF HATLDENSTEIN ADLER FREEMAN
WECHSLER HARWOOD HALEBIAN & & HERZ, LLP
FEFFER LLP 270 Madison Avenue
A88 Madison Avanue, Bth Floob New York, NY 10016
New York, NY 10022 212/545-4600
212/235-7400 212/545-4653 (fax)
212/753-3630 (fax)
Sherrise R. Saveitt Nail L. Selinger
Carole A, Broderick LOWEY DANNENBRERG BEMPORAD &
Arthiir stock ' SELINGER, P.C.
BERGER & MONTAGUE, P.C. The Gateway, One N. Lexington Ave.
1622 Locust Streaet White Plainz, WY L1L0601%
Philadelphia, PA 19103 914 /997-0500
215/875=-3000 914 /987-0035 (fax)
215/875-3053 (fax)
Jozeph H. Welss Curtis V. Trinko
WEBEISS & YOQURMAWN T.2AW OFFICES OF CDORTIS V.
551 Fifth Zvenue, Sulte 1600 TRINKO LLP
New York, NY 10176 16 West 46th Streel
D12 /682-2025 . Seventh Floor
212/682-3010 {fasx) New York, NY 10036

212/490-9550
212/986-0158 (fax)

Jeffrey C. Zwerling Thomas Shapiro
Richard A. Spelirs SHAPIRO HABER & URMY, LLF
ZWERLING, SCHACHTER & 75 State Street
ZWERLING, LLP Bogston, MaA 02109
767 Third Avenus 817/439-3939
New York, NY 10017-20223 617/439-0134 (fax)

212/223-3900
212/371-5969 (fax)

Joseph V. MaBride Lionel Z. Glanoy
RARIN & PECKEL, LLP ILAW OFFICES OF LIONEL Z. GLANCY
275 Madison Avenus 1801 Avenie of the Stars
New York, NY 10016 Suite 311
212/682-1818 Los Angeles, CA 90067
212/682-1892 (fax) 310/201L-9150

310/201-9160 (fax)
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Richard M. Heimani
Jameg M. Finberg
LIEFF, CABRAZSER, HEIMANN &
BERNSTEIN, LLP -
275 Battery Street, 30th Floor
San Francisco, CA 84111-3339%9
415 /956=1000
415/9586-1008 (fax)

COUNSEL FOR DEFENDANTS

(
Stephen Susman * James Coleman *
S08SMAN GODFREY Li.L.P. CARRINGTON, COLEMAN, SLOMAN &
1000 Ivuigiana Street BLUMENTHATL
Suite 5100 200 Crescent Court, Suite 1500
Houston, TX 77002-508%6 Dallas, tX 75201
713 /651 =-9366 214 /855-3000
713 /653-7897 (fax) 214/8855-1333 (fax)
Bruce Hilerx * Kathy D. Patrick
O'MELVENY & MYERS LLP GIBES & BRUNS, L.L.P,
BEEE 13th Street, N.W, 1100 Ivuisiana, Suike 5300
Washington, DC  20004~11089 Bouston, TX 77002
202/383-5300 712 /650-8805
202/383-5414 (fax) 713/750-0903 (fax)
Jacks C. Nickens * J. CQlifford Guntex, IIT *
CLEMENTS, O'NEILL, PIERCE, BRACEWELL & PATTERSON, L.L..P.
NICKENS & WILSOW, LLP South Tower Pennzoil Place
Wells Fargo Plaza 711 Livuisiana Street, Suite 2900
1000 Louisiana, Suite 1800 Houston, TX 77002-2781
Houston, ' 77002 T713/223-2300
713/654=-7600 713/221-1212 (fax)
713/654=-7680 (fax)
Craig Smyser  ° | John J. McKetta IIT
SMYSER FAPLAN & VESELKA, L.L:.P, GRAVES, DOUGHERTY, HEARON %
700 Louisziana Street, Sulte 2300 MOODY, P.C.
Houston, TX 77002 515 Congraess Averme, Suite 2300
713/221-2300 Austin, TX 78701
713/221-2320 {(fax) 512 /480-5600

512/478-1976 (fax)
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COUNSEL FOR LDEFENDANTS

William R. McoLucas § Michaal P. Carroll *
WILMER, CUTLER & PICKERING DAVIEZE POLE & WARDWEILL
2445 M Street, N.W. 450 Lexington Avenus
Washington, DC 20037-1420 New York, NY 10017
202/683-6000 - 212 /450-4000
202/663~-6363 (fax) 212/450-4800 {fax)
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Notoas service vis facsimile and U.S8. Mail
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Facts and Figuras

Andersen announces preliminary Enron-related disciplinary and Spoakere-Bureay
administrative actions . Ressarch:
Naws Heleaze Archi
a Firm will dismiss lead audit pariner; three other pariners on engagement placad on Contact Us
leave

» Actions relate to document destruction; firm’s investigation still under way
e New management planned for Mouston office

CHICAGQO, January 15, 2002 — Andersen today said it will dismiss the lead parner on its
Enron engagement and is placing three other parthers responsible for the engagement on
administrative leave. The actions were taken basad on preliminary facts relating to
Andarsen’s Inquiry inio ithe disposal of documents related 10 the engagement.

Saparately, Andersen announced that it is putting new management in charge of jts
Houston office, Four pariners based in the Houston office have been relieved of their
mahagesment responsibilities.

“We promised to be forthright and to take action where appropriate,” said Joseph F.
Berardino, Andersen’s managing partnér and chief exacutive officer. “This was a painful
deecision, but it was absolutely the right thing to do. We are prepared to take all appropriate
steps necessary to maintain confidence in the integrity of our firm,”

Andersen will disrmiss anyone found 1o have improperly destroyed audit work papers.
papers constitute the principal record of the work done and the conclusions reached on
significant matters. At this time, the firm does not believa that any work papers were
destroyed. |

The firm also will take action againgt anyoné found to have purposeiully deleted Enron-
related e-mails or destroyad Enron-related documents after having been informed that on
Nov. 8, 2001 ihese documents were subpoenaed by the U.S. Securities and Exchange
Commission. The firm is still looking into this issue. If anyone is found to have acted in this
way, they will be dismissed.

Howsver, the Jirm has determined that it is appropriate 10 take action now with regpect to
other conduct.

"Based on our actions today, it should be perfectly clear that Andersen will not talerate
unethical behavior, gross errors in judgment or willful violation of our policies,” said
Berarding.

In iis review of the document disposal issue, the firm discovered activities including the
deletion of thousands of e-mails and the rushed disposal of large numbers of paper
documents. These activities were on suich a scale and of such a naiure as to remove any
doubt that Andersen’s policies and reasonable good judgment were violated.

Although the firm is still working to collect all the facts, it has leamed that at the direction of
the lead partner an expeditad effort to destroy documents in Houston was undertaken. The

hitp://www.andersen.com/website.nsf/content/MediaCenterNewsRelease ArchiveEnronActi... 1/15/2002
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